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Error in Failing to Dismiss Indictment.

It is the contention of Appellant that the indictment

failed to state a public offense and should therefore have

been dismissed.

Count Two charges that defendant did, after impor-

tation, knowingly and unlawfully sell to Frank Stafford

a certain narcotic drug, which said heroin, as the defen-

dant then and there well knew, had been imported into

the United States of America contrary to law.
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Counts Three, Four and Five charge in similar lan-

guage Title 21, United States Code Sec. 174 reads in

part as follows:

'Whoever fraudulently or knovuingly imports or

brings any narcotic drug into the United States . . .

contrary to law, or receives, conceals, buys, sells or

in any manner facilitates the transportation, conceal-

ment or sale of any such narcotic drug after being

imported or brought in, knowing the same to have

been imported contrary to law, etc.'' (Emphasized.)

This statute requires, not only that the narcotic had

been illegally imported into this country contrary to law,

but also stipulates a further provision that the importa-

tion must be knowingly or fraudidently imported contrary

to law.

In the present indictment, there should be an allega-

tion that James Boyd Brown did sell or facilitate the

transportation of a narcotic which;

1. Had been knowingly or fraudulently imported into

the United States; and,

2. That said defendant knew that said narcotic had

been knowingly and fraudulently imported into this coun-

try contrary to law.

The indictment in the instant case fails to allege that

the narcotic was knowingly or fraudulently imported con-

trary to law.

It might here be pointed out that the indictment charges

that the defendant did, after importation, knowingly and

unlawfully sell etc. The indictment is devoid of any

allegation that the narcotic was knowingly or fraudidently

imported. This is a necessary ingredient of the ollense.
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If the narcotics were not knowingly or fraudulently im-

ported, then no effense has been committed. That is,

if the narcotics were not knowingly or fraudulently im-

ported. The mere fact that it is alleged that defendant

knowingly and unlawfully sold the narcotics, knowing

them to have been imported "contrary to law" is not suffi-

cient. In other w^ords, the narcotics could have been

imported "contrary to law" and not "knowingly or fraudu-

lently imported contrary to law." The statute refers to

such narcotic drug, meaning one that has been knowingly

and fraudulently imported.

The presumption that narcotics drugs found in the

United States have been imported contrary to law is

rebuttable and covers a necessary element of the crime,

and hence illegal importation must be alleged in indict-

ment.

Pon Wing Quong v. United States, 111 Fed. 2d

751.

With respects to the other points involved Appellant will

argue the same at the time set for the oral argument.

Respectfully submitted,

Walter L. Gordon, Jr.,

Attorney for Appellant.
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